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% Overview of the Course

Lesson 1: Introduction and Overview

Lesson2: Sexual Harassment/Scope of

Program/Activity

Lessons 3: Title IX Process: Generally

and Investigations

Lesson4: Process: Hearings and Appeals
L Lesson 5: Role of Advisor

Lesson 6: Hearing: Questioning and Unique

Circumstances

Lesson7: Wrap Up and Assessment of

Knowledge

©Institutional Compliance Solutions 2020 All Rights Reserved | -

EH,%ES% Learning Objectives

v" Understand the law and regulations
v" Explain Title IX process on campus
v" Recognize and Evaluate Sexual
Harassment and Program or Activity
L v" Understand your role through a formal
Title IX grievance process
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EH,%ES% Disclaimers

v" Notlegal advice
v" Cannot possibly cover everything

Olnstitutional Compliance Solutions 2020 All Rights Reserve
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See you in Lesson 2!
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Title IX Advisor
Training

Lesson 2

UNIVERSITY
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TITLE IX

No person in the United States shall, on the basis

of sex, be excluded from participation in, be denied
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the benefits of, or be subjected to discrimination
under any education program or activity receiving

Federal financial assistance.

TITLEIX
UNIVERSIT!
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Everything

5 7 6 7 7 7 Changed

Title IX Applies to...

¢ Student on Student Sexual Harassment
e Employee on Employee Sexual Harassment
* Employee on Student Sexual Harassment

® Student on Employee Sexual Harassment
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DEFINITIONS OF
Bl\| sexuaL

HARASSMENT
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Sexual Harassment

e Conduct on the basis of sex that satisfies one or more of
the following:
o Anemployee of the recipient conditioning the provision
of an aid, benefit, or service of the recipient on an

individual's participation in unwelcome sexual conduct;

[e]

Unwelcome conduct determined by a reasonable person
to be so severe, pervasive AND objectively offensive that
it effectively denies a person equal access to the

recipient's education program or activity; or

o

"Sexual Assault,” "Dating Violence," "Domestic Violence"
or "Stalking" as defined in the Clery Act.
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SEXUAL ASSAULT

Sexual Assault: Anoffense that meets the definition of rape, fondling, incest or
statutory rape as used in the FBI's Crime Reporting system.

Asex offense is any sexual act directed against another person, without the
consent of the victim, including instances where the victim is incapable of
giving consent.

Rape: The penetration, no matter how slight, of the vagina or anus with any

body part or object, or oral penetration by a sex organ of another person,
without the consent of the victim.

Fondling: The touching of the private body parts of another person for the
purpose of sexual gratification, without the consent of the victim, including
instances where the victim is incapable of giving consent because of his/her
age or because of his/her temporary or permanent mentalincapacity.

Incest: Sexual intercourse between persons who are related to eachother
within the degrees wherein marriage is prohibited by law.

Statutory Rape: Sexual intercourse with a person who is under the statutory
age of consent.
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Consent

Consent:

o OCR does not require recipients to adopt a particular
definition of consent with respect to sexual assault.

What does this mean?

Create/use a definition of consent that makes sense to you
and your district. Make sure you can 1)explain it and 2) apply
it.

Make sure to include situations where consent cannotbe
obtained/given (ie. coercion, incapacitation) and clearly
define those situations.
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Domestic Violence: Afelony or misd crime of viol committed
by a current or former spouse or intimate partner of the victim;

by a person with whom the victim shares a child in common;
+ bya person who is cohabitating with, or has cohabitated with, the victim as a spouse or

Domest i C . intimate partner;

by a person similarly situated to a spouse of the victim under the domestic or family
° violence laws of the jurisdiction in which the crime of violence occurred; or
Vlolence by any other person against an adult or youth victim who is protected from that person's
acts under the domestic or family violence laws of the jurisdiction in which the crime of
violence occurred.
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TITLEIX
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Dating Violence: Violence committed by a person who is or has been in a social relationship
of a romantic or intimate nature with the victim. The existence of such a relationship shall
be based upon the reporting party's statement with consideration of the following factors:

O (i) The length of the relationship
Dating

(i) The type of relationship
L]
b ].Olence (iii) The frequency of interaction between the persons involved in the relationship.

Dating violence includes, but is not limited to, sexual or physical abuse or the threat ofsuch
abuse.
©Institutional Compliance Solutions 2020 All Rights Reserved
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STALKING

Stalking: Engaging in a course of conduct directed at aspecific
person that would cause a reasonable person to

(1)Fear for the person’s safety or the safety of others; or
(2) Suffer substantial emotional distress.

For purposes of this definition:

Course of conduct means two or more acts, including, but not
limited to, acts in which the stalker directly, indirectly, or
through third parties, by any action, method device, or means
follows, monitors, observes, surveils, threatens, or communicates
to or about, a person, or interferes with a person’s property.

Substantial emotional distress means significant mental
suffering or anguish that may, but does not necessarily, require

medical or other professional treatment or counseling.

Reasonable person means a reasonable person under similar
circumstances and with similar identities to the victim.
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URISDICTION

Education Program or Activity

v Locations, events, or circumstances (operations)

v Institution exercised substantial control over both the
respondent AND the context in which the sexual
harassment occurs

v Includes any building owned or controlled by a student
organization that is OFFICIALLY RECOGNIZED by the
institution (fraternity/sorority houses written in)

v Includes online sexual harassment but it must be analyzed to
determine if it occurs in education program or activity

v Does not create or apply a geographic test, does notdraw a line
between “off campus” and “on campus,” and does not create a
distinction between sexual harassment occurring in person
versus online
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See you in Lesson 3!!!
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INSTITUTIONAL COMPLIANCE

SOLUTIONS
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Lesson 3: Title IX
Process —
Generally and
Investigations

50;

TITLEIX

UNIVERSITY
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Title IX
Coordinator
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Title IX Team

Adpvisors are a necessary and critical
member of the team under the new

regulations.

TITLEIX
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LANGUAGE

Guilty Trial Crime

Responsible Hearing Violation

TITLEIX

UNIVERSITY.
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TERMINOLOGY

COMPLAINANT RESPONDENT ADVISOR WITNESSES TITLE IX
VS. COORDINATOR/
ADVOCATE INVESTIGATOR/
DECISION-
MAKER
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CAMPUS PROCESS TITLEIX
NOT CRIMINAL UNIVERSITY

NOT ACOURTROOM

NOT NOT
CRIMINAL PROCESS COURTROOM

TITLE IX PROCESS
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TITLE IX PROCESS

? APPEAL

HEARING
INVESTIGATION

Includes two review Live participation by

NOTICE OF periods: Advisor

1. Review of (Cross-Examination)

ALLEGATIONS evidence directly
FORMAL AR related!to
1legati.
SEXUAL CORIALNIRTY NOTICE OF ALL QILZHERS
2. Review of
HARASSMENT B MEETINGS WITH investigation report
COMPLAINANT/ hat fairly
REEOKIED SUFFICIENT TIME summarizes relevant
EECEREN TO PREPARE evidence

COORDINATOR
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TITLEIX

TITLE IX PROCESS

¢

SEXUAL
HARASSMENT
REPORTED
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e Document (paper, email, or online submission):
Formal o Signed by Complainant (digital signature is allowed)
or Title IX Coordinator
Complaint o Alleging sexual harassment against the Respondent
ANDrequesting that institutioninvestigate
Complainant must be participating in or attempting to
participate in an education program or activity of the

institution with which the formal complaint is filed.

) ©Institutional Compliance Solutions
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DISMISSAL OF A
FORMAL COMPLAINT

MUST Dismiss if:
« Would not constitute sexual harassment as defined in
regulations
¢ Did not occur in education program or activity
o Did not occur against a person in the U.S.

*May act under another provision of code of conduct

May Dismiss if:

o Complainant notifies Title IX Coordinator in writing that
Complainant would like to withdraw formal complainant
or allegations

¢ Respondent is no longer enrolled or employed by
institution

® Specific circumstances prevent the institution from
gathering evidence sufficient to reach a determination

*Must promptly send written notice of dismissal and

reasons for dismissal simultaneously to parties q:




INSTITUTIONAL

COMPLIANCE SOLUTIONS .

Notice of Allegations
Checklist

NOTICE

Allegations Potentially Constituting Sexual OF
Harassment

Conduct Constituting Sexual Harassment ALLEGATIONS

« Date of Incident
.

Notice of Grievance Process; Including Informal

LIC]

Location of Incident

Statement: Respondent Presumed Not
Responsible/Responsibility Determined After
Process

Right to Advisor of Choice

D False Statements or False Information in
Process

©Institutional Compliance Solutions 2020All Rights Reserved U NI VE Rs IT Y

Investigation of
Formal Complaint

MUST

« Ensure that burden of proof and burden of gathering evidence with
institution, not parties (no medical or counseling records w/o written consent
of party)
Provide equal opportunity to present witnesses (including EXPERT), and

inculpatory/exculpatory evidence

Not restrict ability of either party to discuss the allegations or to
gather/present relevant evidence

Provide opportunity for both parties to have advisor
Provide written notice of date, time, location, participants and purpose of all

hearings, investigative interviews, or other meetings with sufficient time to
prepare to participate

Provide equal opportunity to inspect and review evidence obtained as part of
investigation (even if not relied on)- sent to party ANDadvisor (electronic or
hard copy) with 10 days to respond prior to completion of investigative report.
Create investigative report that fairly summarizes relevant evidence

E Report may or may not have a finding/recommendation
° Provide report to parties ANDadvisors 10 days prior to hearing/resolution for

Clnstitutional Compliance Solutions 2020All Rights Reserved review and writtenresponse %
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See you in Lesson 4!!!
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Lesson 4: Title IX

Process/Hearing
and Appeals

5:0;
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INSTITUTIONAL COMPLIANCE

SOLUTIONS

TITLE IX PROCESS ? ?

? APPEAL
? HEARING

INVESTIGATION
Includes two review Live participation by
Advisor
NOTICE OF . Revi:;';:d" ( Cross-Examination)
ALLEGATIONS evidence directly
FORMAL AND related to
COMPLAINT allegations
SEXUAL NOTICE OF ALL . o "
HARASSMENT BY MEETINGS WITH investigation report
COMPLAINANT pragtaiy
REPORTED SUFFICIENT TIME summarizes relevant
/ TITLE IX TO PREPARE evidence

COORDINATOR
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Hearings

» Live Hearing (in same room or using technology in separate rooms- not only viatelephone)

Permit ADVISOR to ask the other party and witnesses RELEVANT questions (including those challenging
credibility)

Cross-Examination

Y

Y

» Directly, orally, in real time by ADVISOR
Recording (audio, visual, or transcript) made available to parties for inspection and

Y

review

Y

Written determination regarding responsibility and sanctions with rationale
» Decision provided to parties simultaneously

Effective implementation of remedies (Title IX Coordinator)

Burden of proof (Clear and Convincing or Preponderance of the Evidence)

AR

TITLEIX
UNIVERSITY

A
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UNIVERSITY

Set by the institution

Designed to maintain order in the hearing

Enforced by the decision-maker
Advisor can be removed for failing to follow

Reminder: not a courtroom

©Institutional Compliance Solutions 2020 All Rights Reservea®

TITLEIX
UNIVERSITY

Written Determination Regarding Responsibility

[]
[

O O o

Identification of the Allegations

Description of Procedural Steps Taken
* Notifications to the Parties
* Interviews with Parties and Witnesses
*® Site Visits
* Methods Used to Gather Other Evidence
® Hearings Held

Findings of Fact Supporting Determination

Conclusions Regarding the Application of the
Code of Conduct to the Facts

Result of Each Allegation Including Rationale
* Determination Regarding Responsibility
* Disciplinary Sanctions
° Whether Remedies Designed to Restore or
Preserve Equal Access to Education Program
or Activity Provided to the Complainant

Procedures and Permissible Bases for Appeal

©Institutional Compliance Solutions 2020 All Rights Rese:ed\




TITLE IX PROCESS

SEXUAL
HARASSMENT
REPORTED

©Institutional Compliance Solutio ns 2020 All Rights R&serﬁ 5

BASES FOR APPEALS

e Procedural irregularity that affected the outcome of the
matter;

e New evidence that was not reasonably available at the time
the determination regarding responsibility or dismissal was
made, that could affect the outcome of the matter;

e The Title IX Coordinator, investigator, or decision-maker
had a conflict of interest or bias for or against Complainants
or Respondents generally or the individual Complainant or
Respondent that affected the outcome of the matter;

® Other bases as determined by institution.

©Institutional Compliance Solutions 2020 All Rights Reserved
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APPEALS

e Must be offered for BOTH parties
e« Must be a new Decision-maker

e Cannot be the Title IX Coordinator
e Appeals can occur

After the dismissal of a Formal

o

Complaint or any of the allegations
within it; or

o

After determination of Responsibility.

TITLEIX

UNIVERSITY
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INFORMAL RESOLUTIONS

May NOT:
Be required/condition of enrollment or
employment

/ Be offered unless Formal Complaint is filed

Be offered or facilitated when allegations of employee sexually harassing
student

Be facilitated at any time after Formal Complaint and prior to
determination regarding responsibility

Expel if agreed to in Informal Resolution

Provide Informal Resolution Process (NOT REQUIRED TO PROVIDE)

Type of Informal Resolution dictated by your campus!!!

©Institutional Compliance Solutions 2020 All Rights Reserved
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TITLEIX

UNIVERSITY Title IX Process Flow Chart

Conduct Reported to Official with
Authority/Responsible Employee

Supportive Measures

Conduct meets definition and jurisdiction of Conduct does NOT meet defi;
Title IX Sexual Harassment jurisdiction of Title IX Sexual
NOFormal Complaint Formal Complaint Signed Staff] Faculty Student
Signed by Complainant by Complainant Respondent Respondent

— \

Human et
— Resources Conduct
[ rormaicomplaint Process/Non TitleIX Process/Non TitleIX

Weonaus Sexual Misconduct Sexual Misconduct
Procese” oces
Investigation

Informal Resolutions.
Can Oceur at Any Time Following -m;m.g
Formal Complaint and Prior to a Investigstion leads

Finding of Responsibility 1o determination

i

Jurisdiciion

T m—p——
e i iy sk e

TITLEIX

UNIVERSITY
See you in
Lesson 5!
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Lesson 5:
Role of Advisor

UNIVERSITY
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Who Can o
S e v e a S an ¢ No legal background required

e Not recommended that a witness

A dVi SOr ? serve as an advisor

©Institutional Compliance Solutions 2020 All Rights Reserved




WHAT IS
YOUR ROLE?

Your role is important, required, and will look
exceptionally different depending upon the
parameters set by your institution.

©Institutional Compliance Solutions 2020 All Rights Reserved

LEARN YOUR POLICY
AND PROCESS

e Know it better than the participants

o Ask questions NOW before you are involved in a
case

o If something is unclear, ask for clarity both from
participants (for factual questions) and Title IX
Coordinator (for policy and process questions)

® Review the policy and process often when serving
as an advisor in a case

©Institutional Compliance Solutions 2020All Rights Reserved




PROVIDE SUPPORT

e Check in on the party

e Stop a meeting/hearing if the party needs abreak

e Give the party space if they need it

e Listen

® Look for signs of distress

e Refer the party to the Title IX Coordinator ifneed
additional supportive measures

e Don't try to be their counselor or friend

¢ Advisor vs. Advocate

TITLEIX
©Institutional Compliance Solutions 2020 All Rights Reserved N Iv E RSI T}




GENERALLY NOT SPEAK ON
BEHALF OF PARTY...
EXCEPT AT HEARING FOR CROSS-

EXAMINATION/QUESTIONING

This may be challenging. Make sure to understand
whether you are permitted to ask questions during
meetings, via email, or via phone or if you are only
permitted to be present.

TITLEIX
UNIVERSITl J
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Once You
Are
Notified...

TITLEIX
UNIVERSITY

Make sure all documents are signed to allow you to view
documents, evidence, and information (institution
specific requirements on how this is done)

Meet with the party

Review the information
Regulations require that you are copied on review of
evidence and report (unless party expressly requests that

you are not)

©Institutional Compliance Solutions 2020 All Rights Reserved
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Pre-Meetings and
Interviews

e Meet with party to discuss the purpose of the
meeting (if cannot meet in person, use phone
call or virtual meeting)

¢ Discuss your role, what the party should expect,
and ask whether they would like for you to take
notes or help in any other way

Review information/evidence

TITLEIX

UNIVERSITY
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MEETINGS/
INTERVIEWS

¢ Be on time

o Listen

o Take notes if you have agreed to for the party

¢ Askfor breaks if necessary

¢ Make sure that the process is explained and that the party
understands what to expect regarding next steps

TITLEDX
UNIVERSITY
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Post-Meetings and
Interviews

e Check in on the party

o Connect with Title IX Coordinator if necessary

o Provide the party with your notes

o Provide an email/communication with next steps

TITLEIX

UNIVERSITY
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AFTER
INVESTIGATION

¢ Review and provide written response of evidence
"directly related to the allegation(s)" - 10-day period
for review and response (Advisors provided
simultaneously with the parties)

¢ Investigation report that “fairly summarizes
relevant evidence" - 10-day period for review and
response (Advisors provided simultaneously with the
parties)

May or may not have finding/determination
* Notice of Live Hearing

TITLEIX
UNIVERSITY
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Congrats!
See you in
Lesson 6!
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Lesson 6:
The Hearing:
Questioning and
Unique Circumstances

©Institutional Compliance Solutions 2020 All Rights Reserved W -

In the « Eollow the Rules of Decorum!

e Know the facts/be prepared
L]
Hearlng... e Help your party remain calm
e Be kind
e Askappropriate questions
e Use an appropriate tone

® Ask follow up questions as necessary

©Institutional Compliance Solutions 2020 All Rights Reserved




Institution MUST "objectively evaluate all
RELEVANT evidence."

Focus on evidence pertinent to proving

whether facts material to the allegations R e l e V a n C e

under investigation are more or less
likely to be true.

Not Relevant:

« Evidence about a Complainant's prior sexual history unless
they are offered to prove that someone other than
Respondent committed the sexual harassment, or if the
questions and evidence concern specific incidents of the
Complainant's prior sexual behavior with the respondent and
are offered to prove consent

Any party's medical, psychological, and similar records
unless the party has given voluntary, written consent
Information protected by any legally recognized privilege

©Institutional Compliance Solutions 2020 All Rights Reserved

RELEVANCY

e Regulations do not prescribe rules governing how
admissible, relevant evidence must be evaluated
for weight or credibility.

¢ Institutions have discretion to adopt and apply
rules about evaluation of evidence.

© Rules must apply to both parties.

o Ex: weight or credibility given to prior bad acts
so long as applied equally to complainants and
respondents.

© Rules should be reflected in training materials
and provided on website.
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A Deeper Dive
into Cross-
Examination

TITLEIX

UNIVERSITY
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Who Are You Questioning?

Parties, Witnesses (including experts), Investigators TITLE m
UNIVERSITY

4
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The

Purpose
of "Cross"

TITLEIX

UNIVERSITY
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« Review investigation file: pay
5 close attention to witness
statements
Preparing for .o
° . statements/information
* Meet with party and determine if
Q u e Stl O n. 1 n g they have any specific questions
they would like asked at the
hearing

UNIVERSITY
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BE KIND!

This is NOT A Courtroom

TITLEIX
UNIVERSITY

©Institutional Compliance Solutions 20207

(L 9° kLLL e Questions MUST be "live" and
L t asked during the hearing
° e You MAY be asked to submit
‘L( questions in advance of the
t hearing for consideration by the
decision-maker. This should not
t < preclude

o live questions during
the hearing,

o follow up questions
during the hearing, or

o limiting your questioning
to the written questions

submitted in advance.

TITLEIX
UNIVERSITY
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Some practice
examples/scenarios ......

Types of questions
to AVOID TLELX |




'l o Prior sexual history

o Compound questions (try to
establish one fact per
question)

o Character attacks- especially
when not relevant to the

J

y | matter
( = o Badgering
o \/ ¢ Redundant

Ensure each question has a specific

HOW did you dO? goal/purpose

TITLEIX
UNIVERSITY J
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e You may be an advisor from Formal

°
S P e C 1 a.]. Complaint through determination

. ° ® You may be brought in just for the live
CO n S 1 de r at 10 n S/ Hearing because the parties are
required to have an advisor at the
Hearing

C i Ycums t ances * You may be asked to attend without the

party if the party refuses to participate

TITLEIX
UNIVERSITY
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AFTER THE HEARING

e Check on the party

o Review notice of determination

« Discuss options with the party

« Review an appeal if one is filed

« Review response by party if there is an appeal

TITLEIX
UNIVERSITY
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TITLEIX

UNIVERSITY

See you in
Lesson 7!
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Lesson 7:
Wrap Up &
Assessment

Olnstitutional Compliance Solutions 2020 All Rights Reserved { =

H;I",%ES% Learning Objectives

—
— v" Understand the law and regulations
P v Explain Title IX process on campus
- — v" Recognize and Evaluate Sexual
- =( Harassment and Program or Activity
—_— L v" Understand your role through a formal
Title IX grievance process
v" Understand your role in a live hearing
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E&;{,%Es% Questions???

+ Contact your Title IX Coordinator
+» We are here for you!

— (info@titleixu.com)

.’l
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ASSESSMENT
OF KNOWLEDGE
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